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Overview

� Managing staff – when it’s bullying                   
and when it isn’t

� Risks in performance managing              
staff

� Managing risk through effective 
performance management                                    





Managing staff � bullying

� ‘Reasonable’ management action                       
is not bullying                                                 

– Performance management

– Setting reasonable goals

– Restructuring, retrenchment, transfer

– Injury and illness processes



Managing staff � bullying cont...

� Occasional one-off incidents (losing temper, 
swearing) will not constitute bullying – but not 
recommended!



Managing staff = bullying

� Managing staff will be bullying when it 
involves:

– Verbal abuse, offensive language

– Unrealistic demands

– Isolation & provision of meaningless tasks



Potential risks

� General protections 
(adverse action)

� Discrimination

� Unfair dismissal

� Workers compensation (stress)



Potential risks cont...

� Breach of contract

� Negligence



Adverse action

Local government employees covered by 
the general protections provisions in the 
Fair Work Act 2009 

– ACT Government

– Northern Territory

– Tasmania

– Victoria

� Constitutional corporations?



Adverse action cont…

� Local government employees not 
covered by the general protections 
provisions in the Fair Work Act 2009

– New South Wales 

– South Australia

– Queensland

– Western Australia (unless CCs)



Adverse action cont…

� An employer must not take adverse action 
against an employee because that 
employee:

– has a workplace right;

– has or has not exercised a workplace right; or

– proposes or proposes not to exercise a 
workplace right.



Adverse action cont…

� Must be “causal nexus” between workplace 
right and adverse action

� Objectively assessed

� Reverse onus of proof

– Barclay v Board of Bendigo Regional Institute of 
Technical and Further Education



Adverse action cont…

� Remedies:

– injunction

– reinstatement

– compensation for hurt and humiliation

– penalties



Discrimination 

� Where poor performance relates to           
protected attribute (e.g. family 
responsibilities, pregnancy),                           
disciplinary action may give rise                  
to unlawful discrimination claim

– Dare v Hurley [2005] FMCA 844



Other potential risks

� Unfair dismissal

– Poor performance can be a valid reason for 
dismissal 

– Must ensure procedural fairness

� Opportunity to improve

� Warning prior to dismissal



Other potential risks cont…

� Workers compensation (stress)

– Reasonable disciplinary process reasonably 
applied?

– Consider vulnerabilities of employee

� Breach of contract, award or enterprise 
agreement

– Find the ‘rules’ and follow them!



Managing the risks

� Find the ‘rules’ and follow                                
them, e.g. policies

� Consistency, cogency and                   
transparency

� It’s all about people: how you say                  
what you say

� Focus on the job’s requirements 



� Consistency, cogency and                 
transparency

� The ‘3D Rule’

Managing risks cont...



� Cogent, consistent and transparent 
discipline and performance management 
policy and procedure

� An unknown policy is worse than having no 
policy at all!

Consistency, cogency and transparency



� Make sure the policy is:

– comprehensible

– known to the workforce

– consistently followed and applied by 
management

Consistency, cogency and transparency 
cont...



� It is imperative to document:

– what we do organisationally in these situations

– why a particular decision to discipline was made

� Avoid contradictory document trail 

– The killer glowing performance appraisal

– The bonus

The 3D Rule



Managing risk: adverse action

� Reverse onus of proof

– Employer must show that “real reason” for 
adverse action was “dissociated or divorced”
from the employee’s right

– The more evidence, the better!



Managing risk: adverse action cont…

� Paper trail

– Discussions, meetings, warnings, counselling 
sessions, etc…

� Crystal clear documentation

– Document clearly your reasons for taking action



Managing risk: adverse action cont…

� Be consistent!

– Beware of tolerating undesirable performance 
or behaviours in some employees and not 
others



Managing risk: discrimination
� The Purvis test:

– How would the manager                                      
have treated an employee without the              
disability?

� Focus on job not person

– Documentary evidence (position                
description accurate and contemporary)?

– Has the manager analysed reasonably and 
objectively what could be done differently?



Managing risk: discrimination cont...

� Make adjustments where possible

– Workload redistribution? 

– Work from home?

� Medical evidence

� Talk (and document) before            
dismissing



Managing risk: discrimination cont...

� The ‘purple with pink spots’ test

� Inherent requirements / reasonable and 
genuine requirements of the job: the 
building blocks of the job; the position 
description, NOT how we choose to 
organise the work at our convenience



Performance management: the 
underperforming employee

� Get the problem out of your head, place it 
on the table for response from the employee

� Set out a time line of clear performance 
targets



Performance management: the 
incapable employee

� A ‘bad’ employee may simply be incapable 
of performing the inherent requirements of 
the job

� In most cases poor performance will not 
amount to serious misconduct to justify 
summary dismissal



Performance management: the long 
term absentee

� Long term absence does not 
automatically mean the employee has 
abandoned their contract

� The longer the employee is absent, the 
more likely that you can prove frustration 
of contract

� Consider particular circumstances and 
risk of discrimination claim



Questions?
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