Briefing Note

Amendments to the Heritage Act
Summary

TheHeritage Amendment Bill 2009 now before Parliament will make substantial chartgeheritage practice

in New South Wales, including:

» less protection for the preservation of placesearitaige significance at the State level than isctse
under the current Act;

» substantive changes to the procedures for listinggaties on the state register;

* reducing the number of independent members of #rédde Council;

* increasing the appeal rights of owners to objegrtposed listings; and

* making easier the de-listing of properties on tteeSregister.

Most of the amendments to the Act are in relatmBtate heritage practice listings and do not diyrexdfect
local listings. Most changes to local practicetarbe implemented via policy changes currently pein
prepared by the Department of Planning. The detéilsese changes are not yet known but are likely
affect how local items are to be listed and hovdlesrezoned on sites affected by a heritage g¢istin

Key changes to the Heritage Act

Changes to state heritage practice

1. Lessprotection for heritage properties

The changes proposed in the Bill have the potettishdermine the current independent and sciealiii
based methodology that is used to assess a plaberftage significance. Economic factors will nbev
given a higher priority when properties are beisgessed for listing on the State Register.

Under current practice, the assessment of a prdptese for heritage significance is undertaken sajety
from the consequences arising from that assessswit,as the financial implications of preservimat t
item. The current system is based on internatiace¢pted best practise under the Burra Chartes. Thi
allows the assessment process to proceed basadependent and scientific grounds having regasgten
agreed criteria and ensures that reasons for deiegrwhether a place ‘is significant’ are rigorous
Currently a place is listed where it meets onénefdeven criteria.

The Bill proposes that a listing meet two of theesecriteria. However, the amendments give a higher
priority to economic factors by requiring that tar@dditional matters are considered at the assesstage:
» Whether the long term conservation of the itemeisassary;

» Whether the listing would render the item incapaifleeasonable or economic use, and

»  Whether the listing would cause undue financiatibhip.

(see Schedule 1[13] and [25]

The cost of conserving a place is relevant to d&tisiaking and an important consideration withintage
practice. However best conservation practice regutinat the consideration of economic factors ctuebed
from the initial assessment process — althougloiildvbe considered following the assessment ofdggi
value.

The Bill also fails to provide any benchmarks ojegtive measures for these criteria (e.g. what dbe!
considered ‘necessary’? what is undue financialdtdp?) and these need further qualification and
clarification.

2. Increased Ministerial control



The Minister’'s power to influence heritage decisitvas been considerably increased and become less

transparent under the changes. These amendmerms thigl Minister's power to:

* Approve ( and change) the assessment criteriastorg a state significant place;

* Make a referral or request to de-list a propertselleon a request by an affected owner, mortgagee or
lessee or occupier ( section 34 (3) ;

* Refer an appeal to the Ministerial Review Pand?lanning Assessment Commission; and

* Give no reasons for a decision.

3. Reduced independence of Heritage Council

The number of members on the Heritage Council kas Ibeduced from 15 to 11. This will have the éffec
of reducing independent representation of non gowent members of the Heritage Council and potédyntial
exclude Local Government representation. Theresieetde a member with expertise in Local Government
on the Council. .

Changes to Local Government Practice

The Bill proposes the following changes to curanaictice. These are not opposed; however it is
recommended that a minor amendment be made tailthe Bnsure that councils are consulted in relatio
heritage related aspects of integrated developments

Proposed changes:

1. Integrated development - where the Heritage Council has approved an iated development that is
heritage listed, the local council or consent arith@annot reject the development application erithge
grounds. However, it is noted that council canatejlee application on planning grounds. The Asdaria
recommend that the Bill be amended to ensure liegibtal council or consent authority (in the calsa
regional panel) is consulted during the assessprentss. This would ensure councils’ heritage eégpee
is utilised in the assessment process (see Sch2délg

The Associations recommend that the Bill be ametgealdding in Schedule 2[6]:
Section 92(3) The Heritage Council is required to consult the consent authority before the matter is
determined by the Heritage Council.

2. Conservation Management Plans — where a Conservation Management Plan has belemsel by the
Heritage Council, for exempt development, develapneensent from council is not required. This \uitily
apply to a few applications and mainly maintenasae internal work. This is not opposed but council
should be advised of the endorsed plans.

3. Review of listings - property owners may request a review of a pregdisting of a local item under a
Draft Local Environmental Plan to the Independeeatihg and Assessment Panel. This is not opposed.

Need for review of subordinate legislation

The changes to the Act arise from the Review oNB&®V Heritage Act 1977, which recommended a
strengthening in the rights of property ownershaitgh this may be reasonable in certain case8&ilihe
allows all property owners to dispute a proposstihij or request a review of an existing listing on
economic grounds without defining how this will &ealuated.

The regulations and/or guidelines will clarify tinéerpretation of the additional matters that avevrto be
considered by the Heritage Office during the ligtiimocess. Given that the details contained in the
regulations and guidelines will be of critical inmamce in interpreting the new provisions, the Assions
recommend that a committee be established to reiewegulations and guidelines. This will ensina t
the provisions are reasonable, workable and pravibi@lance between preserving heritage values and
economic issues.

Need for further consultation with Local Government
The media release on 14 May from the Minister’s€@ffannouncing the proposed Bill, indicated tlat *
standard set of criteria by which proposals toltisal heritage items would be assessed was to be



introduced.” The media release also states thapttaicess would ensure that owners’ concerns and th
economic impacts of a listing are fully considebgdcouncils. The Associations support further cétation
with Local Government on these criteria.

Conclusions

General

Given the importance of the subordinate legislatibimterpreting and applying the amendment toAbk

the Associations recommend that a committee béledtad to independently review the subordinate
legislation (regulations and guidelines). The cotterishould comprise key stakeholders and indepénde
experts including representatives of the Local Gawvent and Shires Associations of NSW and heritage
organisations, such as the National Trust.

State Heritage I ssues

The higher priority given to (poorly defined) ecomio criteria has not been justified and goes agiest
heritage practice. It is critical that there beagee clarity around the assessment of economierizriand
particularly clear benchmarks and objective critefihe Bill fails to provide that clarity.

The Heritage Council should include members withegtise in Local Government who could provide the
necessary knowledge and experience from a locappetive. The membership is unnecessarily resteicti
and reduces the opportunity for a wider range dépendent skills and organisations that could imgtbe
rigour of the listing process.

The Minister’'s powers need to be more transpafamtiently the Bill allows owners to make represtaotes
directly to the Minister to object to proposedifigis or to apply to de-list an item under the SRegister.
This creates a probity risk as well as being affioient method of dealing with reviews.

In addition, the Minister can change the currehtigt practice criteria for listing a state heritdge,
without reference to public debate or Parliamensarytiny. Such powers to alter current practisedrte be
subject to an independent and professional review.

Local Government | ssues

The opportunity for an owner to make an appealrag@ proposed Local Listing to an Independent idgar
and Assessment Panel (IHAP) is supported in priacipwould be helpful if the IHAP had membershwvit
relevant expertise to ensure there is value ingiosess.

Where council is restrained from refusing a DA enitage grounds (that has been approved by theaderi
Council) the Associations recommend that the Hggit@ouncil be required to consider the opiniorhef t
local council during the assessment process.

Where a Conservation Management Plan is endors#tkliteritage Council, a development application is
not required in relation to exempt developmeniefinal works and maintenance). However, Council lshou
be advised of the endorsed work.

While such changes have not been incorporateckiBilth Local Government has not been consultethen
proposed criteria. The Associations would welcoheedpportunity of discussing the proposed policy
change being developed.

Recommendations

The Associations recommend that:

* A committee be established to review the suborditegislation, regulations and guidelines arisiogrf
the amendments to the Heritage Act, and partiguthd listing of an item or place on the State Biyi
The committee should comprise key stakeholderdradependent experts including representatives of
the Local Government and Shires Associations of NS\ heritage organisations, such as the National
Trust.



» The Heritage Council be required to consult with tblevant local council prior to the Heritage Cadln
making a decision on State listed items which aregrated development. This would ensure councils’
heritage experience is utilised early in the agaens$ process.

Associations’ Policy Position on Heritage

1. Local Government strongly supports the principlesesitage conservation contained in the Burra
Charter. It recognises the role of councils in tifgimg, preserving and managing places of cultural
natural and Aboriginal significance (and movealdens). It supports councils implementing
conservation strategies that apply to regulatongtions and council services. These strategies toeed
» form a part of social and environmental planning;

» provide a balance between preserving heritage @ppbsting change; and
* include educative strategies that foster understgraf heritage polices.

2. Local Government supports the current legislatraenework that has established a mechanism to
successfully identify and conserve local heritdge has preserved distinctive urban and rural
environments that might otherwise have been |dsts€ places have provided local identity, diverse
streetscapes and architectural forms, iconic plarehaeological records, Aboriginal sites and rztu
ecosystems. Preservation has resulted in the i@terftcommunity memory and cultural identity.

3. Local Government opposes changes that would underthe current principles and intent of the
Heritage Act 1977 and the Environmental Planning) Assessment Act 1979. However it is
acknowledged that there is a need for improveneetiid processes and procedures under this
legislation.

4. The issues that arise in the Local Government settelation to heritage are mostly procedural and
often reflect lack of capacity and funding. It ssential that Local Government continue to be given
financial assistance to prepare, update and relvégitage policies given the high proportion ofdibt
items managed by councils.

5. The key area of focus for Local Government is théating of Heritage Studies and their translatido i
planning instruments, both LEPs and DCPs. The inglaf heritage studies is very important givert tha
councils are currently revising their LEPs.



