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Local Government & Shires Associations of NSW

Submission— Proposed Accreditation of Council Building Cefigrs

The Local Government Association of NSW and Shiesociation of NSW (the LGSA) are the peak
bodies for NSW Local Government.

Together, the Local Government Association and Shees Association represent the 152 NSW
general-purpose councils, the special-purpose gamitncils and the regions of the NSW Aboriginal

Land Council. The mission of the LGSA is to be doég] professional organisations representing
Local Government and facilitating the developmdrdroeffective community-based system of Local

Government in NSW. In pursuit of this mission, th@SA represent the views of councils to the

NSW and Australian Governments; provide industegtions and specialist services to councils and
promote Local Government to the community and tledim

The LGSA appreciate the invitation from the BuilglifProfessionals Board (BPB) to make a
submission concernintpe proposal for an accreditation scheme for cdunglding certifiers. The
LGSA also would like to thank the BPB for placifgese proposals on extended public exhibition and
providing councils and other interested stakehglaéth the opportunity to attend workshop sessions
on the proposals. The LGSA trust that the feedlbamk councils and industry bodies will assist the
BPB in reviewing the proposed changes and devajopimay forward that meets the needs of the
Local Government sector and the community generally

Executive Summary:

The LGSA strongly oppose the proposed scheme éoadtlreditation of council certifiers. The
scheme is unnecessarily complex; will be onerodscastly for councils to implement and
administer; and will provide few if any tangiblertadits to the community. The accreditation
requirements represent a cost shift from the BRiBdividual councils and the short time frame for
the implementation of the scheme is impracticalilrmbnsidered.

The LGSA also would argue that the extension oBR8&'s complaints and disciplinary procedures
to individual council officers is not appropriatirgn that council officers remain subject to a @0
other regulatory and management systems that dappdy to private certifiers. Council certifiersear
subject to the provisions of th@&cal Government Act, including the Code of Conduct, councils’ own
corporate accountability and disciplinary proceduard external scrutiny by the ICAC, the
Ombudsman and the Department of Local Government.

If the objective of the State Government is to apigrexisting certification skills in NSW it is dcial

that the BPB develop a practical and cost effeqiahway to manage that process. The BPB needs

to:

» document the nature and extent of any problemsmegpect to council certifiers — no data or
evidence has been provided in these current prégosa

» gather comprehensive and consolidated informatiothe ‘gap’ between existing qualification
and skill levels of council certifiers and the aggteaccreditation requirements; and

» develop a practical and cost effective strateggoimsultation with Local Government, to
transition certifiers to any new system in an appede time frame.

Discussions about the accreditation of councilifters can then progress in the context of, rather
than in isolation from, a strategic framework fertification services in NSW.

If the BPB wishes to extend accreditation to thedldsovernment sector at this time it is the positi
of the LGSA that council certifiers should not bdividually accredited by the BPB; council itself
should be the accredited body. The LGSA are wiltmmdiscuss a model of corporate accreditation
with the BPB and would be happy to be involvedhia dlevelopment of a strategy for improving the
guality of certification services in NSW.

Submission Date: February 2009 1



Local Government & Shires Associations of NSW

Purpose:

The Building Professionals Board (BPB) has placeéxhibition proposed changes to the Building
Professionals Regulation 2007 and the accreditatbeme made under tBailding Professionals

Act 2005. The effect of these changes is to require indiziduilding certifiers in councils to gain
accreditation from the BPB in order to carry ouditltertification duties. The regulation and scheme
amendments propose:

» Categories of accreditation for council building\ayors.

* The requirements for accreditation for these offiggualifications and experience).

* A process for the accreditation of council officegentained in draft guidelines).

The proposed regulatory changes also extend thgliigry powers of the BPB to council certifiers.

The LGSA submission canvasses key policy, finandnaustrial and governance issues raised by
these proposals.

Background

The BPB is proposing that a new system of accrigalit@f individual council certifiers be introduced
in all NSW councils by November 2009. The new cdluaccreditation scheme is different to that
applying to private certifiers in many respectsyboer the BPB has indicated that it is their intemt
to have a single system of accreditation operatitgin five years. It is not clear what form this
single accreditation scheme would take, nor isetlagry indication of how council certifiers would be
transitioned to a single scheme.

Key aspects of the BPB proposed council certifeareditation scheme are:

* Introduces 3 new categories of accreditation (B2, B3) with officers required to meet
requirements relating to their qualifications, exgece (length of service and competence) and
suitability (‘fit and proper’ person test).

» Restricts the accredited officer to work carried @u behalf of a particular council or councils.

* Requires councils to undertake (objective) assestsnad officers’ qualifications, number of
years experience and suitability.

* Requires councils to undertake (subjective) assastnof officers’ competencies. Councils may
undertake this assessment internally (if they halgvant skilled staff) or arrange for assessment
to be undertaken externally. Councils must appp&BPB in writing in order to undertake
subjective assessments. If the council cannot taldesubjective assessments, the BPB will
provide qualified assessors at no cost to couacile first accreditation period.

» Individual officers must submit an application farcreditation to the BPB. For each officer,
council must provide a recommendation for accréditeto a relevant grade (B1,B2,B3) and
provide supporting information, including:

- Documentation that the applicant is appropriateiglified.

- Documentation demonstrating that the applicanti@sequired length of experience.

- A statement by qualified assessor/s that the agmlicas the required competencies.

- Sign off that council is satisfied the applican&it and proper person to hold
accreditation.

- Sign off that there is no other matter councihsee that would preclude the Board from
approving the application.

» Where individual council officers cannot meet tieseraditation requirements of the BPB they
must obtain the relevant qualifications or obt&oagnition of prior learning and/or undertake
additional training. If officers cannot meet the atitation requirements either of a particular
grade or at all, they will be restricted to partazicategories of certification work or will be
unable to undertake certification work at all.

» The application fee for accreditation is $250 féicer, significantly lower than the fee charged
to private certifiers. Accreditation must be rendve@nually.
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» Council must provide insurance cover under cousigéneral insurance policy. If officers are not
covered by the council insurance they must meenwance requirements of the BPB Act.

» Councils must keep records of the name, accreglitatiimber and projects undertaken by each
accredited certifier employed or engaged by council

» Council must provide information to the BPB withirdays of:

o Date of employment or resignation/retirement ofradited certifiers employed or
engaged by council,

0 Any complaints received in relation to work carrma by council certifier;

o Name and number of accredited certifier who isammér accredited by the AIBS.

» Council certifiers will be subject to the same riesibns, oversight and requirements as private
certifiers, including disciplinary provisions ofé¢Building Professionals Act, compliance with the
code of conduct, conflict of interest provisionslaontinuing professional development
requirements.

Role of BPB

The BPB became operational in 2007. The BPB wabkshed in response to a large body of
complaints and significant problems with the qyatit work and conduct of a number of private
certifiers following the introduction of the systehprivate certification in 1998. The lag betweba
introduction of private certification and the edistment of regulatory oversight by the BPB redililte
in an environment where poor performance and pooedact on the part of private certifiers went
largely unpunished.

The LGSA has been a strong supporter of the BRBrins of its regulatory oversight of private
certifiers.Dealing with complaints and problems arising fratasunder the control of private
certifiers is a major issue for Local Governmerd arsource of constant aggravation to council
staff. The introduction of private certification 1998, and in the absence of a strong regulator,
has resulted in councils bearing a significant propn of the costs associated with ensuring
accredited certifiers comply with their statutorytids. The cost burden is particularly
problematic in areas where the majority of develeptrsites are the responsibility of private
certifiers or there is a high rate of complaintaiagt certifiers.

It is noted that poor conduct by private certifierss and still is encouraged by the conflict oéiast
inherent in the system of private certificationertiiers are exercising a public duty in relatiorthe
safety of buildings however are being paid in &agie capacity by the building owner. To address
these problems, thenvironmental Planning and Assessment Act was amended in 2008 to strengthen
the compliance and enforcement powers of counndste BPB. However, these provisions cannot
overcome the inherently flawed model of certifioatthat has been adopted in NSW.

Regulatory oversight by BPB of council certifiers

The BPB is proposing to extend the same disciplipaovisions as well as a (modified) model of

accreditation to individual council certifiers. Theoposal ignores the very different regulatory and

management frameworks within which council centdieperate, and appears to be based on a

number of untested and false assumptions. Thekaleic

» that there are extensive and systemic problemsenxiting council certifiers,

* an accreditation scheme will ‘fix’ these uniderdiproblems; and

» council certifiers, although already subject t@age of statutory and administrative disciplinary
procedures, should also be subject to the saméateguoversight by the BPB as private
certifiers.

There are distinct and important differences betwamincil certifiers and private certifiers which

need to be recognised. Local Government has vasiatems of accountability that are not found in
the private certification system. The proposed gharfail to recognise these systems and duplicate
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reporting and disciplinary systems that currentigiewithin the Local Government sector. For

example, council officers are:

» Responsible to and delegated powers from the Glearsager under theocal Government Act.

* Required to abide by the Code of Conduct undet.tioal Government Act.

» Subject to the internal accountability and discialy provisions of Council.

» Through the general manager, subject to the irgatidin and review provisions of the
Ombudsman, the ICAC and the Department of Local€Buwent.

The proposal to extend the regulatory oversiglthefBPB to council certifiers raises the risk of
council officers being placed in a situation of utie jeopardy’ — subject to two different complaint
and disciplinary procedures in relation to the aoton or development.

In addition, council officers already are requitedabide by the provisions of the Code of Conduct
under theLocal Government Act and have been employed by councils following cbeok their
suitability for employment. The proposed regulatehanges will require council certifiers to also
abide by the BPB’s own code of conduct and satiséyrequirements of a ‘fit and proper’ person as
part of the accreditation process. The BPB promsiduplicate those in tHeocal Government Act
and require council certifiers to respond to twdfedent and parallel systems of reporting and
accountability.

Requiring council officers to be accountable to tmasters’ operating under different legislativelan
procedural systems is a very poor governance model.

Proposed accreditation scheme for council certifiex

The BPB has provided no justification for introdugithis model of accreditation for council
certifiers. There has been no evidence presenteitespread and systemic problems with council
certifiers and no analysis of the likely costs &edefits of the proposed scheme.

The LGSA accept that certifiers in NSW — whetheptayped by a government agency or privately —
should be appropriately qualified and experienétmnlvever, it is questionable whether the proposed
accreditation scheme is the right model given déingd cost burden it will impose on councils, its
significant workplace impacts and its impact onghevision of certification services to the NSW
community, particularly in rural areas.

It is incumbent on the BPB to:

» Document the nature and extent of any existing lprob with council certifiers in relation to
their qualifications, performance and conduct.

» Clearly state what is to be achieved (benefitsfhieyaccreditation of council certifiers — achieving
a ‘level playing field’ is not sufficient of itsetb justify the introduction of an overly complex,
bureaucratic and onerous accreditation scheme.

» Undertake a full benefit-cost analysis of the psgzbaccreditation scheme and regulatory
provisions.

Cost to councils

Local Government in NSW employs around 900-1,00@img surveyors who undertake a large
proportion of the certification work, particularbutside the metropolitan area. The proposed scheme,
by largely shifting responsibility for the accredibn process from the BPB onto councils, will

impose significant financial costs on councils.
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Councils will have to bear the costs associated:wit

* Undertaking the objective assessment of each offigealifications, experience and suitability
and providing appropriate supporting documentdioreach officer. These assessments are
lengthy and time consuming exercises and will negaiconsiderable amount of senior staff time
and effort to complete.

» Undertaking the subjective assessment of each daifficer. While this cost is being subsidised
in 2009, there is no guarantee that this costaattitinue to be paid by the BPB. As most councils
would not have staff with the necessary skillshia future they would need to engage external
consultants on a fee for service basis.

» Paying the initial and annual accreditation feexsting council officers with no guarantee that
the fee of $250 will not rise significantly aftérig year.

» Paying the costs associated with additional trgiminqualifications needed by council officers to
attain and maintain accreditation grades requiseddoincils to carry out their existing duties.

» Reassigning, redeploying or making redundant affieeho cannot meet the accreditation
requirements, with associated industrial implicasio

* Any additional insurance costs.

» Additional record keeping and reporting requirersenftthe BPB in relation to the employment
of certifiers and complaints against them.

Without consolidated and comprehensive informatibaut the existing qualifications, experience
and competencies of council officers it is not palssto quantify the additional costs imposed on
councils in the implementation and ongoing managemgthe proposed accreditation scheme.
However, it is clear that it will be significant.

In 2009 councils will be required by the State Gaweent to implement a range of planning reforms,
many of which will have significant impacts on cailg' costs, resources and service levels e.g. NSW
Housing Code, cap on development contributionspdhtction of planning panels. There is little or no
recognition at the State level of the cumulativpaet of these changes on councils’ finances and
resources. The lack of a cost analysis for theealtt@tion scheme and short time frame allowedt$or i
implementation (November 2009) is another examptae State Government'’s hasty, ad hoc and
uncoordinated approach to planning and buildingrrafin NSW.

Are the proposed accreditation requirements necessaand appropriate?

It is possible that a very large proportion of binb surveyors currently working in councils within
readily meet the accreditation requirements ofBR8'’s proposed scheme. This has serious
implications for councils in terms of costs and ginevision of certification services to the
community. Given that councils have been providhig service to their communities for many
years, with no evidence of extensive or systemiblems, it is questionable whether this or any
accreditation scheme is required.

Rural councils with limited staff are likely to lb@ost impacted by the accreditation requirements. In
many cases they will not have the ability to regissiuties to other officers, will not have access t
private certifiers or only at a significant highmst to council, or will need to invest significant
resources in training programs simply to meet vdoatd be considered inappropriate and
unnecessary accreditation requirements.

What are the impacts on councils’ responsibilities?

Senior management of council need the capacityflaridility to manage their workforce to meet
their regulatory and other responsibilities.

Council building surveyors are responsible for jong a range of services beyond certification and
inspections. These include regulatory duties amikady services to other areas of council as well a

Submission Date: February 2009 5



Local Government & Shires Associations of NSW

members of the public. In order to meet the acta&dn requirements of the proposed scheme

council certifiers must spend at least 40% of ttieie on certification work. This requirement, give

the varied responsibilities of council building weyors, will:

» disadvantage those officers primarily assignectulatory work;

» restrict the ability of managers to allocate workesponse to regulatory requirements and
customer demands; and

» disadvantage smaller councils who may not be abdgttact or keep their building surveyors if
council officers cannot obtain an appropriate grafdgccreditation or cannot maintain that grade.

The ‘conflict of interest’ provisions containedtire Building Professionals Act prohibit the same
certifier from being involved in providing advice &pplicants as well as certifying the development.
These provisions are likely to pose problems famails, particularly in rural areas. Smaller cousci
often employ or share the one building surveyor vgh@sponsible for providing advice, undertaking
certification and inspection services and carrypogcouncil’s regulatory responsibilities. Undee th
BPB conflict of interest provisions, the officer wd be precluded from providing the full range of
services. Given the lack of private certifiersimal NSW, it will be problematic and costly for
councils to maintain their current range of sersice

It is appreciated that the conflict of interestysmns are a means of reducing the risk of coroupt
in the certification process. However the BPB nded®nsider its impact on small, rural councils
and whether there are alternative means of aclydfigse objectives.

Conclusion & Recommendations

The LGSA strongly opposes the regulatory amendnamdsaccreditation scheme for council
certifiers that have been proposed by the BPB.LTBSA position, in relation to the current proposals
and timeframe, is that council certifiers should i@ individually accredited by the BPB under the
proposed scheme. If the BPB wishes to extend aitatied to the Local Government sector, then
council itself should be the accredited body.

The LGSA supports improvements to the system difioation in NSW. However it is critical that

the BPB develop a practical, evidence-based artceffestive strategy to achieve this objective. The

BPB needs to:

» document the nature and extent of any problemsmeghect to council certifiers— no data or
evidence has been provided in these current prégosa

» gather comprehensive and consolidated informatiothe ‘gap’ between existing qualification
and skill levels of council certifiers and an agreet of accreditation requirements;

» develop a practical and cost effective strategyoimsultation with Local Government to transition
certifiers in an appropriate time frame.

Discussions about the accreditation of councilifvers can then progress in the context of, rather
than in isolation from, a strategic framework fertification services in NSW.
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