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What are the key changes affecting

| ocal Government?

' Due diligence
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' Primary Duty

' Expanded definition of worker

' Construction Safety




Proactive Duty of officers

Expert Panel Review into Australian OHS Laws
(Stewart-Crompton, Mayman and Sherriff Reports)

“The provision creates a positive duty which is seen to
apply immediately, rather than accountability only applying
after a contravention by the company... By making the
officer liable only for his or her own acts or omissions
would provide a sense of control by the officer over their
personal liability and a sense of fairness...[The positive
duty of officers option] is more likely than the other options
to ensure appropriate, proactive, steps are taken by
an officer for compliance by the company with the
duties of care placed on the company .
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Duty of PCBU

Duty of officers
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Who iIs an officer?

Officers of
public
sector
Director
Trustee _of a
compromise or
other Secretary
arrangement
o makes, or
Administrator, participatesin
Liquidator, decisions that
Reeel\_feror affect the a
receiver substantial part
manager of the business
Shadow
Elected directors

member of

a Local
Authority
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Due Diligence

Due
Diligence
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Change of Approach to Duty?

Person conducting

a business or
undertaking
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Person Conducting a Business or
Undertaking

volunteer association means
a group of volunteers working
together for one or more
community purposes where
none of the volunteers,
whether alone or jointly with
any other volunteers, employs
any person to carry out work
for the volunteer association
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Safety Duties

* Ensure so far as is reasonably
practicable the health and safety at
work of:

* Workers engaged or caused to
be engaged by the person

» Workers whose activities in
carrying out work are influenced
or directed by the person

» Workers of a prescribed class

* Ensure so far as is reasonably
practicable that the health and safety
of other persons is not put at risk

A Person from work carried out as part of the

conducting conduct of the business or
a business undertaking.

or
undertaking
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Reasonable practicability
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Reasonable practicability

Reasonably
Practicable

Likelihood of Risk

Availability of means Consequences (o]
(o] mitigating the risk Risk

Knowiedge about the
Risk and Means of
mitigating it
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Reasonable practicability

Not
Reasonably
Practicable
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The liability formula

Contractor
safety

Public
safety

ork from
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Definition of worker
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Impact of expanded definition
of worker

& -+ Duty to consult
\ workers in relation
to matters
affecting their
health and safety

’ * Protection against
)\ discrimination and
victimisation
worker J afforded to
” workers

- Worker is key
\ lynch pin of
workplace
definition

Workplace
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Horizontal consultation

Duty-holder Duty-holder Duty-holder

Consulit Cooperate Coordinate
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Construction safety

PC

» Construction project

PCBU that commissions

work is deemed to be
over $200,000

* Only one PC per
project at a time

Principal Contractor
(except residential where it is
PCBU that performs the work)
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Developer Consult designer

Provision of information regarding the hazards and risks at the workplace where the
constructed work is to be carried out

Designer provide safety report

Wiritten report on hazards that create a risk to the health and safety of persons who are to
carry out construction work on the structure (or part of a structure)

Developer provides report to PC

Any information on hazards or risks at or _in the vicinity of the workplace where the
construction work is to be carried out
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PC Obligations

Signage

WHS Management Plan

Kept until project is completed
Prepare Inform Review and revise (+2 years from notifiable

incident)

Collect SWMS
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Construction materials and waste (storage, movement & disposal)

Storage of Plant not in use

Traffic control
Essential services
Security

Working environment
=

First Aid

Emergency plans

Falls
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PCBU

* Eliminate

* Minimise in accordance with a hierarchy of controls

Risk * Review
Management

* High risk construction work
* Review and revise

* Supervise

* Records

Give to PC

* General induction No site specific induction requirement
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Other changes in construction
safety requirements

* Demolition work is considered high risk construction work
but does not require a license

* Notify regulator of excavation work exceeding 1.5m and is
capable of allowing a person to enter or there is a risk of
injury from a fall or dislodgment of solil or rock
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Key steps to compliance

Due Diligence Framework

Legal gap analysis of SMS

Review contracts

N\

Interface Coordination Plans with other PCBUs

J




Table of Penalties
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Category Description Maximum penalty
Category 1 Most serious cases — breach the primary Corporation = $3 million
(general) duty involving recklessness and Individual = $600,000 Imprisonment — up to five
serious harm to a person or risk of such harm. [ years
Workers and other persons = $300,000
Imprisonment — up to five years
Category 2 Breach of the primary (general) duty where Corporation - $1.5 million
serious harm or the risk of it without the element | |ndividual officers = $300,000
of recklessness. Workers and other persons = $150,000
Category 3 Breach of the duty that does not involve high Corporation = $500,000

risk of serious harm.

Individual officer = $100,000
Workers and other persons = $50,000




Our International practice
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