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Introduction

Council must comply with many pieces of environmental legislation within its day-to-day
operations. This Manual details the process for undertaking a Part 5 Environmental Impact
Assessment as required by the Environmental Planning and Assessment Act 1979 and provides
guidance on:

. When an Environmental Impact Assessment is required;

. How an Environmental Impact Assessment is to be carried out and recorded; and

. What the implications and expectations are once the Environmental Impact Assessment is
complete.

The Manual applies to all Council staff, volunteers and consultants undertaking work on behalf of
Council. Sub-contractors must adhere to these requirements as a minimum when working at any
Council controlled workplace when Council is the Principal Contractor under Clause 201 of the
OH&S Regulation 2001.

Responsibilities

It is the responsibility of the Supervisor and Manager to ensure that Environmental Assessments
are carried out for their area of operation and are conducted in compliance with legislation and
Council Policy relating to Environmental Assessments.

It is the responsibility of the field staff to ensure that works are undertaken in accordance with the
relevant approval. Staff should also notify their Supervisor or Manager of any changes in the site
conditions or any changes to the approved activity.
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1.0 Environmental Legislation

1.1 Environmental Assessment Processes

In NSW, the Environmental Planning and Assessment Act (EP&A Act) is the principal
legislation overseeing the assessment and determination of development proposals.
Proposals are considered under different parts of the Act, including:

Part 3A, for major projects of regional or State significance which require an
approval from the Minister for Planning.

Part 4, for other proposals which require consent, usually by the local council, but
by the Minister in limited circumstances. Under Part 4, minor or routine
development may also be complying development approved by accredited
certifiers.

Part 5 for proposals which do not fall under Part 4 or Part 3A. These are often
infrastructure proposals approved by the local councils or State agencies which
are undertaking them.

In addition, minor proposals can be exempt from development approval, while other
proposals are prohibited under various planning instruments.

This Manual relates specifically to the assessment process for proposals falling under
Part 5 of the EP&A or those that are Exempt Development. This Manual does not
address Part 3A or Part 4 of the EP&A Act.

111

112

Exempt development

A proposed development is 'exempt development' if it will have only a minimal
impact on the environment and is listed as exempt development in a local,
regional or State planning instrument such as State Environmental Planning
Policy (SEPP) (Infrastructure) or SEPP (Exempt and Complying Development
Codes). Councils may also list exempt development in a Development Control
Plan (DCP) including Wyong Development Control Plan 2005 Chapter 85 —
Exempt Development. Neither development consent nor Part 5 approval is
required for exempt development as long as the requirements in the planning
instrument are satisfied. Although no approval is required, the Technical Officer,
Project Supervisor and Manager of the activity should document how and why
the activity meets the criteria for exempt development (on the Environmental
Assessment Form in Appendix A). This information is to be captured in TRIM
after determination that the activity is Exempt. Part A of the Assessment Form in
Appendix A will assist with this process.

Part 5

Part 5 deals with proposals which do not fall under Part 4 or Part 3A of the
EP&A Act and are not exempt development. These are often maintenance or
infrastructure proposals, such as roads, water supply dams and sewage
treatment plants, approved by local councils or the State agencies. This sort of
development also is known as 'development permissible without consent'.

Development may be classified as 'development permissible without consent' in
a local, regional or State planning instrument such as SEPP (Infrastructure)
2007. Although development consent may not be required, the environmental
impacts of the proposal still need to be assessed. Section 2 and the checklist in
Appendix A will assist in determining what level of Environmental Impact
Assessment (EIA) is required.
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1.2

1.1.3 Prohibited development

The Wyong Local Environmental Plan (LEP) 1991 lists the types of development
that are prohibited in each land use zone and other environmental planning
instruments (EPI's) such as SEPPs, can list certain development as prohibited.
Council cannot issue development consent under Part 4 or an activity approval
under Part 5 for prohibited development.

What are the Main Environmental Planning Instruments that Apply?

Any EPI may identify works as permissible with consent, permissible without consent,
exempt or prohibited. However, the more commonly used EPI's include SEPP
(Infrastructure) 2007 and Wyong LEP.

1.2.1 State Environmental Planning Policy (Infrastructure) 2007

SEPP (Infrastructure) 2007 was introduced by the Department of Planning
(DoP) to facilitate the delivery of infrastructure. In most cases, the SEPP
overrides the provisions of Wyong LEP 1991 and provides permissibility and
development assessment provisions which apply across the State for each
infrastructure sector. The SEPP outlines:

. Land use zones where particular types of infrastructure are permissible;

. Infrastructure works requiring development consent (under Part 4 of the
Act);
. Infrastructure works that do not require consent and may require

assessment under Part 5 of the Act;

. Infrastructure works that may be undertaken as complying development,
once a complying development certificate has been obtained;

. Infrastructure works that may be undertaken as exempt development.

The Infrastructure SEPP has specific planning provisions and development
controls for the following types of infrastructure:
. air transport facilities;

. correctional centres;

. educational establishments;

. electricity generating works;

. electricity transmission and distribution;

. emergency services facilities and bushfire;
. hazard reduction;

. flood mitigation works;

. forestry activities;

. gas transmission and distribution;

. health services facilities;

. housing and group homes;

. parks and other public reserves;

. port, wharf and boating facilities;

. public administration buildings;
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1.2.2

1.2.3

. rail infrastructure facilities;

. research stations;

. road and traffic facilities;

. sewerage systems;

. soil conservation works;

. stormwater management systems;

. telecommunications networks;

. travelling stock reserves;

. waste or resource management facilities;
. water supply systems;

. waterway or foreshore management activities.

If works for any of the above are proposed, the SEPP should be consulted to
determine which approval process is required. After reviewing the SEPP,
Council's Duty Planner can assist in ensuring that the appropriate process has
been identified. The latest copy of the SEPP can be viewed at NSW Legislation
Web Site.

Wyong Local Environmental Plan 1991

Clause 24(2) of Wyong LEP lists certain activities which can be carried out
without development consent (i.e. Part 5 assessment and approval required).
These include:

(@) Reconstruction, improvement, maintenance or repair of any road except
for the re-alignment, relocation or widening (other than within the existing
road reserve) of a road; and

(b) Development which, in the opinion of the Council, constitutes minor
extensions or improvements or maintenance of existing utility installations
or a combination of those; and

(c) Development which, in the opinion of the Council, constitutes minor
improvements or maintenance of existing public facilities or works owned,
operated or controlled by the Council; and

(d) Landscaping and gardening.

The LEP also adopts certain sections of the Environmental Planning and
Assessment Model Provisions 1980. The Model Provisions enable certain works
to be undertaken without the need to obtain development consent. Most of
these works are also covered by SEPP (Infrastructure), although some
provisions are still used. For example, the SEPP only permits shared pathways
on certain land to be permissible without consent if they are under the control of
or vested in Council. However, under the Model Provisions, these pathways are
considered to be ‘roads’ and can be dealt with under Part 5 rather than lodging
a development application under Part 4.

Other Relevant Legislation
Even if development consent is not required for a project, it does not change

any existing requirements to obtain relevant approvals under other legislation.
Some of the more common legislation includes approvals under:
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. Fisheries Management Act 1994,

. Forestry Act 1916;

. Heritage Act 1977,

. Mine Subsidence Compensation Act 1961;
. National Parks and Wildlife Act 1974;

. Protection of the Environment Operations Act 1997;
. Roads Act 1993;

. Rural Fires Act 1997;

. Threatened Species Conservation Act 1995;
. Water Management Act 2000;

. Water Act 1912;

. Environment Protection and Biodiversity Conservation Act 1999
(Commonwealth).

Consultation with the appropriate State or Federal Departments should occur as
early as possible.
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2.0 Environmental Impact Assessment

2.1 What is an Environmental Impact Assessment?
An Environmental Impact Assessment (EIA) is a specialised part of the decision-
making processes, where the environmental impact is considered in detail, together
with social and economic aspects of a proposal or ongoing activity.
2.2 When is an Environmental Impact Assessment Required?
An EIA is required where Council undertakes an activity that is not otherwise covered
by development consent under Part 3A or Part 4 of the EP&A Act and is not listed as
exempt development. These activities are generally described as ‘development
permissible without consent’
When considering whether an activity should proceed, the determining authority
(usually Council), must examine and take into account to the fullest extent possible all
matters affecting or likely to affect the environment by reason of that activity.
2.3 Whatis a Part 5 ‘Activity’?
Part 5 of the EP&A Act is very broad, and defines an ‘activity’ as meaning:
(a) the use of land, and
(b) the subdivision of land, and
(c) the erection of a building, and
(d) the carrying out of a work, and
(e) the demolition of a building or work, and
) any other act, matter or thing referred to in section 26 that is prescribed by the
regulations for the purposes of this definition,
but does not include:
(9) any act, matter or thing for which development consent under Part 4 is required
or has been obtained, or
(h) any act matter or thing that is prohibited under an environmental planning
instrument, or
0] exempt development, or
® development carried out in compliance with an order under Division 2A of Part
6, or
(k) any development of a class or description that is prescribed by the regulations
for the purposes of this definition.
Section 110E expressly says the following matters DO NOT require consideration of
environmental impact under Part 5:
(a) a modification of an activity, whose environmental impact has already been
considered, that will reduce its overall environmental impact,
(b) a routine activity (such as the maintenance of infrastructure) that the Minister
determines has a low environmental impact and that is carried out in
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accordance with a code approved by the Minister (there are currently none that
apply to Council),

an activity (or part of an activity) that has been approved, or is to be carried out,
by another determining authority after environmental assessment in accordance
with this Part.

It should be noted that herbicide spraying has been found to not be an 'activity' under
Part 5 (Rundle v Tweed SC (1989) 68 LGRA 308).

2.4 What Level of Assessment is Required?

The assessment form contained in Appendix A should be used as the starting point for
any works undertaken by Council. As identified within the Environmental Assessment
(EA) Form and depending on the potential environmental impact of the activity, there
are four different levels of assessments carried out for Council activities. Determination
of the level of assessment will be determined by the impacts identified in the EA Form.
These levels are as follows:

Level 1 — Self Assessment

For activities where the environmental impact is negligible, the EA Form can be
completed by trained staff and then approved by a Manager or other staff
member with appropriate delegations. In these circumstances, no approval or
assessment is required from the Development Assessment Unit (DAU).

Level 2 — Development Assessment Unit Sign Off

For activities where the environmental impact is minimal, the EA Form is to be
completed and referred to the Manager, DAU for approval. A Review of
Environmental Factors (REF) is not required for Level 2 assessments.

Level 3 — Review of Environmental Factors (DAU Assessment)

When an activity is likely to have greater than minimal impact, a more thorough
assessment of the proposal is required. In these circumstances, an REF is to be
prepared and submitted for assessment by DAU staff. A template for the REF is
included as Appendix B. This will typically involve assessment by a
Development Planner, referrals to specialist staff (such as ecologist, flooding
etc) and approval by the Development Assessment Panel (DAP), Development
Management Panel (DMP) or at a Council Meeting.

Level 4 - Environmental Impact Statement (determination by Council)

When a proposal is likely to significantly impact the environment an
Environmental Impact Statement (EIS) is required. Similarly, if there is likely to
be a significant impact on threatened species, populations or communities or
critical habitat, then a Species Impact Statement (SIS) is required. The
preparation and assessment of an EIS or SIS is a more formal and involved
process than the preparation of an REF and requires input from the DoP and/or
the Department of Environment and Climate Change and Water (DECCW).
Should preliminary investigations indicate that an EIS or SIS will be required,
the DAU should be consulted in the early stages.
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2.5

2.6

2.7

What Format Should be Used?

In the past, environmental assessments have varied considerably in format, depending
on the complexity of the issues being considered. The EA Form included in Appendix A
must be used for all Exempt Development as well as Level 1 and 2 assessments. For
Level 3 assessment, the REF template in Appendix B is to be used. The REF template
is designed to provide the information required by the DAU in order to consider the
environmental impacts to the fullest extent possible.

When an EIS is required, the EP&A Act specifies the format that should be used (see
Appendix C for examples). The factors to be considered will also be provided by the
DoP in the form of Director General's Requirements (DGR’s).

Who Prepares an Assessment for Council Activities?

Responsibility for preparing the documents lies with the Department proposing to
undertake the activity. Often, the level of information required will require a consultant
to be engaged to either prepare the document or to provide specialist advice in relation
to the potential environmental impacts.

If Flora and Fauna surveys, or Aquatic surveys are being undertaken, persons
undertaking those surveys must hold the appropriate licences from DECCW and
Department of Primary Industries (DPI) for undertaking flora and fauna survey work.

Consultation and Public Notification

While the Environmental Planning and Assessment legislation does not require
consultation or public notification of activities undertaken under Part 5, Council has a
commitment to keep the community and ratepayers informed. Consequently, the
following procedure is to be followed:

2.7.1 Exempt Development and Level 1 Assessment

Under this Manual there are no requirements for community consultation or
notification for Exempt and Level 1 Assessments. However, this does not
prevent community consultation or notification from being undertaken if
considered appropriate. Consultation is encouraged wherever possible.

2.7.2 Level 2 Assessment

Where considered necessary by the Manager or Supervisor responsible for the
project, community consultation is to be undertaken prior to the EA Form being
submitted to the DAU. It should be clearly identified on the EA Form whether
consultation has occurred.

2.7.3 Level 3 Assessment

Where the potential impacts of the development warrant a Level 3 Assessment
and preparation of an REF, public notification will be undertaken by the DAU.
This will incorporate a notification in the local paper as well as letters to affected
landholders. Again, consultation during the design phase is also encouraged,
although not required

2.7.4 Level 4 Assessments (Environmental Impact Statements)

The notification procedures for an EIS are detailed within the Environmental
Planning and Assessment legislation. In these instances, the notification
requirements will be arranged by the DAU. Prior to the preparation of an EIS
consultation with the community and other State Departments is encouraged.
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2.8

2.9

Standard Procedures Handbook

To assist in improving Council’s environmental performance, a Standard Procedures
Handbook has been developed. The handbook should be referred to during the design
and implementation of all Council activities.

Record Keeping

Council can be challenged in the Land and Environment Court for breaches of
environmental legislation. Therefore, accurate and thorough record keeping is
important in order to demonstrate that Council has fulfilled its obligation to consider the
environmental impact of all works or activities undertaken.

All completed exempt development and Level 1 and 2 assessments should be
captured into TRIM on the project folder named “signed environmental assessment”.
For Level 3 assessments, the REF is to be lodged with Customer Service together with
the payment form. The application will then be given an LA number in Pathway. The
documents will then be scanned/captured into TRIM prior to referral to the DAU.

Signed “Notice of Determination” must be registered in the Project folder in TRIM.

2.10 Assessment Flowchart

The following flowchart identifies the processes as indicated in this section of the
manual, and should be used as a guide when completing the environmental
assessment.
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ENVIRONMENTAL ASSESSMENT PROCESS FLOWCHART
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